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The following are common questions or issues that perennially occur.  The answers are based on information from LRP publications (e.g. “Section 504 Compliance Advisor”); Office for Civil Rights FAQ publications as well as “Dear Colleague” letters or guidelines; and, compiled Hearings or Court rulings.  Since section 504 is a dynamic, evolving law that is regularly being re-interpreted in light of new challenges or situations, this document is regularly being updated and revised to keep abreast of new regulations and rulings as they come to the district’s attention. 
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[bookmark: _Toc354648923]1.  SECTION 504 OF THE REHABILITATION ACT OF 1973

[bookmark: _Toc354648924]a.  What is “Section 504”?
Section 504 of the Rehabilitation Act of 1973, as amended, (Section 504) is a civil rights statute which prohibits discrimination against individuals with disabilities. With regard to educational institutions, Section 504 prohibits discrimination on the basis of disability in programs or activities that receive Federal financial assistance from the U.S. Department of Education. Title II prohibits discrimination on the basis of disability by state and local governments.

[bookmark: _Toc354648925]b.  Who monitors and enforces Section 504?
The Office for Civil Rights (“OCR”), a component of the U.S. Department of Education, enforces Section 504 of the Rehabilitation Act of 1973. OCR also enforces Title II of the Americans with Disabilities Act of 1990 (Title II), which extends this prohibition against discrimination to the full range of state and local government services, programs, and activities (including public schools) regardless of whether they receive any Federal financial assistance.

[bookmark: _Toc354648926]c.  How does OCR get involved in disability issues within a school district?  
OCR receives complaints from parents, students, or advocates; conducts agency initiated compliance reviews; and, provides technical assistance to school districts, parents or advocates.  Except in extraordinary circumstances, OCR does not review the result of individual placements or other educational decisions so long as the school district complies with the procedural requirements of Section 504 relating to identification and location of students with disabilities, evaluation of such students, and due process. Accordingly, OCR generally will not evaluate the content of a Section 504 plan or of an individualized education program (IEP); rather, any disagreement can be resolved through a due process hearing. The hearing would be conducted under Section 504 or the IDEA, whichever is applicable.
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[bookmark: _Toc354648927]2.  SECTION 504 PROCESS 	

[bookmark: _Toc354648928]A. 504 PROCESS FLOW CHART
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[bookmark: _Toc354648929]B.  CHILD-FIND OBLIGATION
[bookmark: _Toc354648930][bookmark: bmk1]a.  Is KPBSD required to notify parents and the public about their section 504 antidiscrimination obligations or is it the parents’ responsibility to contact KPBSD?
Section 504 requires school districts to take steps to notify participants, beneficiaries, applicants, employees, and other stakeholders that the district does not discriminate on the basis of disability. KPBSD does not discriminate in the admission, access to, treatment of or employment of disabled individuals in its programs and services. The Assistant Superintendent of Instruction or designee is responsible for ensuring compliance with Section 504 and can be reached at the District’s Administrative Offices (907-714-8888).   
School districts are required to publish their section 504 obligations in various district publications such as parent/student handbooks, newspapers, employment-related information, and other publications providing general information. The notice must also be posted in employee workrooms and on district and school websites. ( See 34 CFR 104.8.).  School districts are also required to include a statement of their nondiscrimination policy in any bulletins, announcements, publications, catalogs, application forms, or other recruitment materials that are made available to participants, students, applicants, or employees. The notice may appear in the following postings and publications:

Information notices. 

Newspapers.

Magazines published by the district.

Alumni newspapers or magazines.

Memoranda or other written communications to students and employees.

District and school websites. 
[bookmark: _Toc354648931]b.  What is the school’s obligation or role with regard to identifying students who are disabled under section 504?
School districts and staff have a “pro-active” obligation to seek and determine if students have a mental or physical condition that may qualify them for accommodations or services under section 504.  The school’s duty to evaluate under Section 504 is triggered by the school’s suspicion that the student is disabled (substantially impaired by a mental or physical condition) and in need of services. This duty does not depend on parent request for evaluation.  This means school personnel must be alert, active and vigilant in identifying eligible students rather than passively waiting until parents bring the student to their attention.  When staff members (e.g. nurses, counselors, school psychologists, teachers, administrators, custodians) or the student’s parents observe or suspect a student is exhibiting a mental or physical condition that is substantially impairing a major life function at school, they should notify the school/site 504 coordinator promptly.  The coordinator will then initiate the 504 process by contacting the parents to arrange a 504 team meeting and will notify the parents in writing with a Notice of Conference (see 504 database).  Team members will bring available data to the meeting and determine if further assessment is needed to make an informed decision about eligibility. 

The following is a non-exhaustive list of examples in which OCR determined a school had sufficient cause to consider or pursue eligibility under section 504:  School receipt of a psychological evaluation, parent stating their child had a psychological or medical condition and/or was receiving treatment; child’s placed in a medical or mental facility; school personnel (e.g. nurse or teacher) knew the student was taking medication, had a serious or chronic health condition, or had an Individual Health Plan; student placed on homebound services; student had a chronic or frequent pattern of absences; student transferred into the district with a prior 504 plan; student diagnosed with a significant or chronic medical condition; student came to school in a wheelchair; etc.  
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[bookmark: _Toc354648932]C.  NOTICE OF CONFERENCE
[bookmark: _Toc354648933]a.  When does a Notice of Conference need to be sent?
A Notice of Conference (see district 504 database) must be sent at least 10 school days prior to every 504 meeting unless the parent waives the 10 day requirement.  If a parent opts to waive this requirement, this should be documented on the Notice of Conference form in the database.

[bookmark: _Toc354648934]b.  Can a Notice of Conference be waived?
We can't waive the Notice of Conference and are required to send the Notice to the parent.  Let parents know that we must notify them, i.e. send them a Notice of Conference, even if they have indicated this is not necessary or they see no need for a plan.  

[bookmark: _Toc354648935]c.  What if parents decide not to attend the 504 meeting or don’t show?
If the parent opts not to attend and/or at least 3 documented attempts have been made to invite them or arrange a meeting, the school team should send a Notice of Conference via certified mail informing the parents that a meeting will be held.  The team should then proceed to meet at the place and time indicated to determine eligibility, whether a plan is needed, and, if so, what the plan will be.  The team should also complete the requisite forms on the database.  If necessary or preferred, parents can participate by phone either during or before the meeting and this should be noted on the Eligibility and Accommodation Plan forms.  If they provide input at some point outside of the meeting, this should be carefully documented at the time and included in the site 504 file on the student.

If the parents don’t show or they refuse to participate and the team decides it needs additional data that is not commonly collected on students in order to determine eligibility and a plan, then parental consent to evaluate will need to be obtained before proceeding.  If the parents refuse consent, the team will have to deliberate using the data it has and may find the student ineligible due to insufficient information.  If the team finds the student eligible and designs an Accommodation and Related Services Plan, this should be forwarded to the parent along with a copy of the Student/Parental Rights (which can be printed from the 504 database).  Another meeting or attempt to discuss the accommodations and services should be made and, if the parent does not attend, the plan should be implemented.  If the  parent wants to revoke accommodations or services under the 504 plan, they must do so in writing.  The District 504 Coordinator should be notified, a copy of the parent revocation placed in the student’s school 504 file, and the original sent to Pupil Services at District Office for the student’s district 504 file.   There is a standard revocation letter/form that  parents can be given to complete.  It can be obtained from the District 504 Coordinator or Pupil Services and carefully outlines for the parent what rights and protections they are foregoing.
Return to Table of Contents


[bookmark: _Toc354648936]D.  EVALUATION
[bookmark: _Toc354648937]a.  Does a team have to have parental permission to evaluate a student under section 504?
School 504 teams are required to obtain parental consent to conduct any assessments that are not routinely collected or performed with most students.  However, teams can compile data from observations, interviews, testing, and work/performance in school when these items are available for or performed with most students, e.g. class work, district testing, classroom management plans, school based observations, etc.

[bookmark: _Toc354648938]b.  What should we do if a parent refuses to consent to an initial evaluation under the Individuals with Disabilities Education Act (IDEA), but demands a Section 504 plan for a student without further evaluation? 
A school district must evaluate a student prior to providing services under Section 504.  Section 504 requires informed parental permission for initial evaluations. If a parent refuses consent for an initial evaluation and KPBSD suspects a student has a disability, the IDEA and Section 504 provide that school districts may use due process hearing procedures to seek to override the parents' denial of consent.  In the event a parent denies consent and a child appears disabled, the school 504 coordinator should contact either the District 504 Coordinator, the Pupil Services Program Manager assigned to the building or the Director of Pupil Services. 

[bookmark: _Toc354648939][bookmark: _GoBack]c.  Can parents demand, insist on, or mandate an evaluation under Section 504? 
Under section 504, schools are not required to provide evaluations simply because a parent requests or demands one but their request should be considered carefully.  Evaluations should only be conducted when school personnel (i.e. the 504 team) have reason to believe that the child has a disability (i.e. a condition or disorder that substantially impairs one or more major life functions) and requires accommodations, special education, or related services to make adequate progress in school or receive FAPE.  In the event the school decides to not evaluate a child, the 504 team should carefully document the fact that they considered the request, the information upon which they based their decision, and their rationale.  If a parent disagrees with the 504 team’s decision not to evaluate a student, the administrator should consult the district Section 504 Coordinator.

[bookmark: _Toc354648940]d.  What is an appropriate evaluation under Section 504? 
At the elementary and secondary school level, determining whether a child is a qualified disabled student under Section 504 begins with the evaluation process. Section 504 requires the use of evaluation procedures that ensure that children are not misclassified, unnecessarily labeled as having a disability, or incorrectly placed, based on inappropriate selection, administration, or interpretation of evaluation materials. The Section 504 regulatory provision at 34 C.F.R. 104.35(b) requires school districts to individually evaluate a student before classifying the student as having a disability or providing the student with special education.  Further, federal regulations require that qualified people conduct evaluations, i.e. generate data, using proper testing and appropriate tools.

KPBSD has established standards and procedures for initial evaluations and annual re-evaluations of students who need or are believed to need special education and/or related services because of disability under section 504. Tests used for this purpose must be selected and administered so as to best ensure that the test results accurately reflect the student's aptitude or achievement or other factor being measured rather than reflect the student's disability, except where those are the factors being measured. Section 504 also requires that tests and other evaluation materials include those tailored to evaluate the specific areas of educational need or impairment and not merely those designed to provide a single intelligence quotient or global scores. The tests and other evaluation materials must be validated for the specific purpose for which they are used and appropriately administered and interpreted by trained personnel.
[bookmark: _Toc354648941]e.  If the team is given a report or opinion from an outside agency or professional, how should this be used?
Sometimes teams will have reports from community professionals or independent evaluations.  Information from an outside independent evaluation is only one of many sources to consider. Multi-disciplinary 504 teams must draw from a variety of sources in the evaluation process so that the possibility of error is minimized. All significant factors related to the subject student's learning and major life activities at school must be considered.  The community professional’s input should be carefully examined and weighed but the opinion or recommendations offered are not mandates and should be considered along with other data gathered by the 504 team. 
While KPBSD must consider data and conclusions submitted from outside agencies or private professionals, federal regulations (34 CFR 300.502.c.1) permit the district to develop criteria by which teams can determine how much weight to give to outside reports.  KPBSD 504 teams should determine the adequacy of reports from other agencies or professionals in light of the following criteria:
	1)  The entire report is provided to the team in writing.
	2) The report is written by a qualified professional and signed, e.g. medical reports must have been written and 			signed by medical professionals; psychological reports must be signed by a licensed psychologist, etc. 
	3)  All evaluation methods and testing are listed and the results described with conclusions being appropriate to 			the method or test
	4) The professional used multiple methods and sources and contacted school personnel regarding the child’s 
		behavior or performance in school if school-based conclusions or recommendations are made.
	5) The professional invites school personnel to contact them if there are questions, provides contact information
		and contains a release signed by the parent so that school personnel can follow-up as needed.

Failure to meet any of these criteria may not invalidate the report.  However, this should cause the team concern, be considered in any deliberations, and typically prompt effort to gather further information from the professional. 

[bookmark: _Toc354648942]f.  How much is enough information to document that a student has a disability? 
At the elementary and secondary education level, the amount of information required is determined by the multi-disciplinary 504 team gathered to evaluate the student.  However, this does not give them carte blanche and they must still adhere to sound assessment practices.  In accordance with the law, KPBSD expects its 504 teams to include persons knowledgeable about the student; the interpretation, meaning and implications of each source of evaluation data gathered or used; and, the accommodation, service, and placement options. OCR has indicated that compliance with the IDEA regarding the group of persons present when an evaluation or placement decision is made is satisfactory under Section 504.  The committee members must determine if they have enough information to make a knowledgeable decision as to whether or not the student has a disability, i.e. Sufficient data has been gathered by qualified individuals to warrant or identify a disorder or condition and there is sufficient evidence that this condition substantially impairs a major life function.  

The Section 504 regulatory provision at 34 C.F.R. 104.35(c) requires that school districts draw from a variety of sources in the evaluation process so that the possibility of error is minimized. The information obtained from all such sources must be documented, e.g. summarized, and all significant factors related to the student's learning and major life functions in school must be considered. These sources and factors may include among other things aptitude and achievement tests, teacher recommendations, physical condition, social and cultural background, and adaptive behavior. In evaluating a student suspected of having a disability, it is unacceptable to rely on presumptions and stereotypes regarding persons with disabilities or classes of such persons. 

[bookmark: _Toc354648943]g.  Does a section 504 evaluation have to be extensive or comparable to Special Education evaluations?
Congress did not want identification to require extensive, formal evaluation but they also did not intend for teams to determine a student “disabled” based on inadequate, casual, informal, or limited observational data.  While the law is vague, other standards, rulings, regulations, and professional expectations or standards that impinge on the process must be considered.  For example, OCR has indicated that the processes and documentation used for IEP’s satisfy section 504’s requirements.  Therefore, more extensive evaluation, if needed, can be requested or required if this is necessary to identify a medical or psychological condition or the student’s needs.  Another example, if psychologists are asked to participate in the assessment, they have decades of research and staunch ethical guidelines regarding assessment practices and what constitutes adequate data (e.g. use of multiple valid methods and sources).  They are obligated to abide by these whenever they function as professionals.  It was not Congress’s intent to legislate that professionals should ignore their obligations and function unprofessionally or unethically when labeling students “disabled”.

With the expansion of conditions and major life activities qualifying under section 504 as a result of ADAA, some evaluations under section 504 have become more complex and may require extensive evaluation and analysis to fully address the impact and needs.  In order to address whether an impairment substantially limits a major life activity, make sure ensuing evaluations are sufficiently sophisticated and comprehensive (J. McKethan, Esquire).  Consider conducting an evaluation under IDEA when a student has complex needs and may potentially qualify for an IEP, e.g. ADHD.

[bookmark: _Toc354648944]h.  Am I correct that the parent does not need to provide documentation of a diagnosis, but that it would be preferable? 
The 504 team (which preferably includes the parents) must have sufficient data from a comprehensive evaluation to determine if a student has:  1) a physical or mental condition/disorder; that, 2) substantially limits or impairs a major life function at school.  A report, letter, or diagnosis by an appropriate professional often (but not always) presents a compelling argument for the first criteria (a mental or physical condition) since the team must gather adequate data through an evaluation to substantiate a bona fide condition exists.

A diagnosis is not mandated but a “medical or psychological” condition or disorder is required (NOTE:  A diagnosis is simply a formal label for a condition/disorder and diagnoses/conditions are both clusters of consistently covarying symptoms that occur in a population and typically arise from an identified cause.  Further, one or two “symptoms” do not generally constitute a “condition”.  Conditions are clusters of covarying symptoms.)  We have had teams list “attention problems”, “inadequate attention”, “hyperactivity”, or “executive dysfunction” as conditions.  These are symptoms and individually do not constitute a condition or disorder. In each case, the teams evaluation fell short and they were required to perform further evaluation to identify a condition that might account for these individual symptoms.  This is currently a conundrum awaiting further clarification by the courts or OCR, 

At present, all states have statutes in place regulating who can practice medicine or psychology and a crucial part of this practice is diagnosing physical or mental conditions.  In KPBSD, a diagnosis is not required since section 504 does not require a diagnosis nor will we render a diagnosis except for LD and Autism which occur through the IEP process; BUT, we require that medical or psychological “conditions/disorders” be identified by someone licensed by Alaska as qualified or capable of identifying these conditions.  This keeps KPBSD from having to decide who is qualified and who is not since the state has already done this.    

[bookmark: _Toc354648945]i.  Can 504 teams require parents to have their child medically or psychologically evaluated?
Since parents are members of the team, the school 504 team can request and strongly encourage parents as members of the team to assist the 504 process by obtaining or providing medical or psychological data that will help the team in identifying whether a condition exists and its potential impact.  If the parents refuse, the reason(s) for their refusal should be documented carefully and the District 504 Coordinator consulted to determine a course of action. There are several options at this point and the District 504 Coordinator will help the team determine a course of action.  In many cases, teams will be advised to proceed with an eligibility determination based on the information they have.  Since important information requested or needed by the team is lacking, teams will often find that there is insufficient data to confirm eligibility and the student will not qualify.  Parents should be participating in this discussion/meeting but if they are not, they must be notified and given a copy of their parental rights.  Teams can subsequently reconsider eligibility if further information is forthcoming.

OCR has indicated that a 504 team must perform an evaluation that allows it to fully understand whether a child has a disabling condition/disorder, the nature and extent of the impairment, and the accommodations or services needed to provide FAPE.  Having concluded the medical data is important or required in a particular student’s case, the district cannot demand that parents pay to provide the information.  However, OCR has indicated that parents can be asked to provide medical evaluation/data and use their resources such as insurance to pay for it.  If they refuse, the district cannot require them to pay for it and may be obligated to pay to obtain the information it needs (Rose Hill, KS, Public Schools, USD #394, 46 IDELR 290; OCR 2006).  David Richards, attorney specializing in special education law, commented at a recent LRP conference (May, 2012) that “Once the 504 team determines that it needs medical data to evaluate the student for eligibility or to appropriately understand the impairment to create a plan, it must seek the necessary medical data to make the appropriate decisions.”   
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[bookmark: _Toc354648946]E.  ELIGIBILITY
[bookmark: _Toc354648947]a.  What determines “eligibility” under section 504?
To be eligible for a section 504 Accommodation Plan in school, a team composed of educational professionals who know the student, other professionals if warranted/needed, the parent/legal guardian, and possibly the student must conduct an evaluation and determine that the student has: 1) a physical or mental condition that 2) substantially limits or impairs a major life function in school.  Note that there are two crucial parts to establishing eligibility:
  
First, eligibility requires the team identify a “condition”.  This is a constellation or collection of co-occurring symptoms or signs rather than a single symptom.  The law does not require a medical or psychological diagnosis but most conditions of co-varying or co-occurring symptoms/signs fit or correspond to a diagnostic label.  Indeed, the examples provided in section 504 and subsequently expanded by Congress are diagnostic categories or diagnosable conditions.  In identifying a condition, teams must insure that one or more members of the team are professionally and legally qualified to make the identification.  For example, documentation or participation by medical personnel qualified to render a medical diagnosis would be necessary for a team to identify a physical condition such as diabetes, HIV, allergies, ADHD, etc.  Similarly, documentation or participation by a mental health professional licensed to diagnose or identify psychological conditions would be needed for a team to identify a student as eligible due to a mental/psychological condition, e.g. major depression, schizophrenia, major anxiety disorder.  One exception in KPBSD is only an educational team can identify a learning disability and they must have done so following the processes established under IDEAA.   Identifying a diagnosis or condition, however, does not automatically make a student eligible:  It is a necessary but not sufficient requirement.  

The second part of establishing that a student is eligible is that team members who know how the student functions in school must identify substantial limitations or impairment(s) of a major life function(s) at school or school activities as a result of the identified condition.  While medical and mental health professionals may be experts at identifying conditions, the school team members are experts at knowing if the condition substantially limits or impairs the student’s functioning at school and how.  

In sum, while the input of medical or psychological experts must be considered, the team may determine that the condition does not substantially limit or impair a child at school despite the expert’s opinion especially if the expert has never observed or worked with the child at school.  However, if the team decides there are substantial limitations or impairments, they are required to specifically describe the limitations or impairments on the Eligibility Form.  For monitoring and plan writing, the limitations and impairments should be quantified or measured whenever possible.

[bookmark: _Toc354648948]b.  Is an Eligibility Determination needed every year?
A new Eligibility Form (see district 504 database) documenting the student’s eligibility must be submitted for each initial evaluation and reevaluation which includes each annual review.  Each Eligibility Form must list the current team members, identify the mental or physical condition, rank the degree of impairment on the 5 point scale provided, and then specify the reasons for the ranking incorporating the evaluation data collected as well as the impairments/limitations resulting from the condition.

[bookmark: _Toc354648949]c.  Can a student be eligible under section 504 even though they are achieving passing or better grades and/or the teacher reports the child is acquiring academic skills at a rate comparable to peers?
To be eligible under section 504, a student’s disability need not impact his/her academic performance, ability to attend class, or rate of learning.  The identified condition or disorder must only impact a major life function in school; a non-exhaustive list of examples includes manual tasks, seeing, hearing, eating, sleeping (which in turn impacts school performance), walking, standing, lifting, bending, speaking, breathing, learning, reading, concentrating, thinking, communicating, and working (42 USC 12102-2-A).  Districts have been found in violation of their section 504 child-find and eligibility obligations because they decided not to evaluate a student(s) who had identified emotional/mood disorders but who was progressing adequately through the curriculum (Marquette Area Public Schools, Michigan, OCR 2011, 58 IDELR 172). 

[bookmark: _Toc354648950]d.  May school districts consider "mitigating measures" used by a student in determining whether the student has a disability under Section 504? 
No.  As of January 1, 2009, school districts, in determining whether a student has a physical or mental impairment that substantially limits that student in a major life activity, must not consider the ameliorating effects of any mitigating measures that student is using.  This is a change from prior law.  Before January 1, 2009, school districts had to consider a student’s use of mitigating measures in determining whether that student had a physical or mental impairment that substantially limited that student in a major life activity.  In the Americans With Disabilities Amendments Act, however, Congress specified that the ameliorative effects of mitigating measures must not be considered in determining if a person is an individual with a disability.

[bookmark: _Toc354648951]e.  What are the “mitigating measures” whose impact cannot be considered by the 504 team when determining eligibility? 
Congress did not define the term “mitigating measures” but provided a non-exhaustive list of “mitigating measures.”  The examples of mitigating measures whose impact must be ignored by the 504 team when determining eligibility included: medication; medical supplies, equipment or appliances; low-vision devices (which do not include ordinary eyeglasses or contact lenses); prosthetics (including limbs and devices); hearing aids and cochlear implants or other implantable hearing devices; mobility devices; oxygen therapy equipment and supplies; use of assistive technology; reasonable accommodations or auxiliary aids or services; and learned behavioral or adaptive neurological modifications.  Congress created one exception to the mitigating measures analysis.  The ameliorative effects of the mitigating measures of ordinary eyeglasses or contact lenses shall be considered in determining if an impairment substantially limits a major life activity.  “Ordinary eyeglasses or contact lenses” are lenses that are intended to fully correct visual acuity or eliminate refractive error, whereas “low-vision devices” (listed above) are devices that magnify, enhance, or otherwise augment a visual image.

OCR has clarified that “Although school districts may no longer consider the ameliorative effects of mitigating measures when making a disability determination <eligibility>, mitigating measures remain relevant in evaluating the needs of a student with disability for special education or related services.” (Dear Colleague Letter, 58 IDELR 79, OCR 2012). 

[bookmark: _Toc354648952]f.  If a student is eligible when “mitigating measures” are not considered but with those measures does not need accommodations, modifications, or related services, what should a team do?
With the amendments to the Americans with Disabilites Act, these students have become “technically eligible”.  OCR has indicated (FAQ document, 1/2012) that while mitigating measures should not be considered for eligibility, they must be considered when designing an Accommodation Plan.  If as a result of the mitigating measures, e.g. medication, the student’s major life functions in school are not substantially impaired, then a plan should not be written.  Consequently, we have a student who is “technically eligible” but no plan is needed.  Being eligible, the student is entitled to the procedural protections and rights provided under section 504, e.g. Manifestation Determination Review, annual review of eligibility, even though no plan is required.  

In these cases, teams should complete their evaluation, document the student’s eligibility on the database Eligibility form, summarize the data gathered on the 504 Plan form, and explain the team’s conclusion/rationale that the student does not require accommodations, modifications, or related services at that time. It is prudent to also indicate the student will be monitored and reconsidered by the 504 team should new data or needs arise. 

[bookmark: _Toc354648953]g.  If a team is in doubt, is it in the student’s interest to find them eligible? 
When there is doubt, further evaluation should be performed in an effort to gather data to address the doubts before a decision is made.  The type of assessment and data will depend on the nature of the doubts and may require parental consent.  What is in the student’s best interest depends on one’s perspective:  One could argue that mislabeling a student “disabled” when there are doubts, i.e. inadequate data, is not in their best interest and a violation of due process.  Conversely, it could be argued that labeling them “disabled” in order to secure protections and services that would help them and that they may deserve is in their best interest.  However, this is not the intent of the law.   The purpose of the law is to prevent intentional discrimination.  A well-reasoned, adequately evaluated, well-documented decision that supports the teams actions is the best course to pursue.  

[bookmark: _Toc354648954]h.  Should a student with a brief or transitory impairment like a broken arm be found eligible and provided testing accommodations under section 504?
Students with a transitory impairment are not regarded as individuals with disabilities if the impairment is transitory and poses no serious impairment. A transitory impairment is one with an actual or expected duration of six months or less. However, the severity of impact on major life functions should also be considered.  A transitory impairment typically does not constitute a disability for the purposes of Section 504 unless its severity results in substantial limitation of one or more major life activities for an extended period of time. 

[bookmark: _Toc354648955]i.  Are any accommodations available to students who have transitory impairments?
While not a section 504 disability, the state of Alaska has decided that students who are identified with a transitory impairment may receive testing accommodations on a case-by-case basis where appropriate documentation exists.  The need for accommodations must be determined by a school committee and documented prior to testing. Copies of this documentation must be kept at the school or district. Decisions should be made on a case-by-case basis depending on the needs of the student and the construct measured on the assessment.

In many cases when a student is not eligible under section 504 or IDEA, the school administrator can establish “in-house” accommodations to address the student’s needs.  While this does not extend to accommodations on district/state tests, an administrator can instruct teachers to implement behavior plans, differentiate instruction or adjust course requirements temporarily to accommodate a student’s needs due to transitory impairments or conditions such as broken limbs, PTSD, surgeries, illnesses, etc.  

[bookmark: _Toc354648956]j.  Once a student is identified as eligible for services under Section 504, is that student always entitled to such services? 
Yes, as long as the student remains eligible. The protections of Section 504 extend only to individuals who meet the regulatory definition of a person with a disability. If a KPBSD 504 team re-evaluates a student in accordance with Section 504 procedures and determines that the student's mental or physical impairment no longer substantially limits his/her ability to learn or any other major life activity in school or school activities, the student is no longer eligible for services under Section 504. 

[bookmark: _Toc354648957]k.  Are current illegal users of drugs excluded from protection under Section 504? 
Generally, yes. Section 504 excludes from the definition of a student with a disability, and from Section 504 protection, any student who is currently engaging in the illegal use of drugs when the school district acts on the basis of such use, e.g. suspension or expulsion. (There are exceptions for persons in rehabilitation programs who are no longer engaging in the illegal use of drugs).

[bookmark: _Toc354648958]l.  Are current users of alcohol excluded from protection under Section 504? 
No. Section 504's definition of a student with a disability does not exclude users of alcohol. However, Section 504 allows schools to take disciplinary action against students with disabilities using drugs or alcohol to the same extent as students without disabilities.

[bookmark: _Toc354648959]m.  Is “pregnancy” a qualifying condition under section 504?
Routine, or uncomplicated pregnancy and the gamut of problems or limitations imposed by it are not considered a physiological disorder and do not qualify as a disability.  OCR has issued this stance on at least two different occasions.  However, if the student suffers a medical or physiological disorder during or as a result of the pregnancy that substantially limits or impairs a major life function in school and if the impairment is either severe or likely to last more than six months post-partum, then she may have a qualifying condition/impairment and her eligibility should be considered by the school 504 team. 

[bookmark: _Toc354648960]n.  Are there any impairments which automatically mean that a student has a disability under Section 504? 
No. An impairment/disorder/condition in and of itself is not a disability. The impairment must substantially limit one or more major life activities in order to be considered a disability under Section 504.  OCR has indicated that there are some conditions or disorders whose impacts are typically so substantial that it will be highly unlikely that the student diagnosed or identified with one of these conditions would not be eligible but this is an extremely limited list or cluster:  “Thus, for example, a school district should not need or require extensive documentation or analysis to determine that a child with diabetes, epilepsy, bipolar disorder, or autism has a disability under section 504 or Title II.” (Dear Colleague Letter, 58 IDELR, OCR 2012).  Note, that while OCR indicates these conditions do not need or require extensive documentation or analysis, this does not mean NO documentation or analysis by the team.  Further, courts have found in favor of school districts when the team was able to show that even though the student suffered one of these conditions, there was no substantial impairment in functioning. 

[bookmark: _Toc354648961]o.  Can a district require parents to obtain a medical evaluation or diagnosis or refuse to find a student eligible under section 504 if the parents refuse or fail to provide medical documentation?
If the 504 team believes medical documentation is needed to verify a disability or understand the impact and extent of the impairment in order to prepare an accommodation plan, it can request that parents obtain a medical evaluation and provide documentation.  If the parents refuse, the 504 team should consult with the district 504 Coordinator before proceeding.  In some cases, the district may offer to pay for the evaluation if the information is needed.  However, parents may still refuse to cooperate in which case the district will need to be notified so that it can determine if a hearing is necessary.  In other cases, the team may have to deliberate without this information and may find that there is insufficient information/data to identify a condition or find a student eligible. 

[bookmark: _Toc354648962]p.  Can a medical diagnosis suffice as an evaluation for the purpose of providing FAPE? 
No. A physician's medical diagnosis may be considered among other sources in evaluating a student with an impairment or believed to have an impairment which substantially limits a major life activity. Other possible sources to be considered, along with the medical diagnosis, include aptitude and achievement tests, teacher recommendations, physical condition, social and cultural background, and adaptive behavior (this is not an exhaustive list).  As noted above, the Section 504 regulations require school districts to draw upon a variety of sources in interpreting evaluation data and making placement decisions.

[bookmark: _Toc354648963]q.  Does a medical diagnosis of an illness automatically mean a student can receive services under Section 504? 
No. A medical diagnosis of an illness does not automatically mean a student can receive services under Section 504. The illness must cause a substantial limitation on the student's ability to learn OR another major life activity. For example, a student who has a physical or mental impairment would not be considered a student in need of services under Section 504 if the impairment does not in any way limit the student's ability to learn or other major life activity, or only results in some moderate or mild limitation in that regard. 

[bookmark: _Toc354648964]r.  Common omission on 504 Eligibility Forms submitted for approval:
On the scale below, select a number to indicate the specific degree of impact that the impairment (in #1 of the Eligibility Form) limits the major life activity (in #2).  Teams often overlook that they must also:  Summarize specific information evaluated by the team that justifies the rating:  
 
[image: ]
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[bookmark: _Toc354648965]F.  SECTION 504 ACCOMMODATION PLANS
[bookmark: _Toc354648966]a.  What services are available for students with disabilities under Section 504?
Section 504 requires KPBSD to provide students with disabilities appropriate educational services designed to meet the individual needs of such students to the same extent as the needs of students without disabilities are met. An appropriate education for a student with a disability under the Section 504 regulations could consist of education in regular classrooms, education in regular classes with supplementary services, and/or special education classes and related services. U.S. Department of Education regulations covering Section 504 require that school districts provide a free appropriate public education (FAPE) to qualified students in their jurisdictions who have a physical or mental impairment that substantially limits one or more major life activities. (OCR FAQ, 2012)

KPBSD’s obligation to provide FAPE for 504 eligible students extends to students with disabilities who do not need special education but require a related service such as nursing assistance, physical therapy, or counseling services (Dear Colleague, 58 IDELR 79, OCR 2012).  However, if a student does not need accommodations, special education, or related services to function adequately in school or school activities, the district has no obligation to provide them. 

[bookmark: _Toc354648967]b.  Before we can provide services and implement an IEP in Special Education, we have to have parent permission. Does the school have to have parent permission before implementing section 504 accommodations?
Interestingly, section 504 does not require parent permission or agreement for an accommodation plan though this is certainly desirable.  Since schools are legally obligated to abide by section 504 and must prevent discrimination based on disability, schools are not required to obtain parent permission to implement accommodations under a section 504 plan.    In the event a student’s parents refuse to give consent, the school proceeds with the 504 process relying on the data/information it has available unless the additional assessment information is considered vital.  In this case, the site coordinator should contact the district 504 coordinator to consult on a course of action.
   
[bookmark: _Toc354648968]c.  Can parents revoke consent for services under section 504 like they can for special education?
This is an issue that was not clearly addressed in the law.  Recently, a federal district court ruled that if a parent revokes consent for services under an IEP, they are also revoking services under section 504.  In other words, if parents refuse or discontinue an IEP for some reason, they cannot then demand the district provide them a 504 plan.  However, if the school district continues to acquire and document evidence of a need for services to insure FAPE due to a disability, they should present this to the parents and urge them to reconsider services under an IEP.  In KPBSD, if a child meets the eligibility criteria for special education under IDEAA, then the parents/child are offered an IEP.  The school 504 coordinator should call and discuss the matter with the district 504 coordinator, the Pupil Services program manager, or Pupil Services Director before the 504 team offers accommodations through a 504 plan when the child meets the criteria for special education under IDEAA.

The federal court did not address whether parents can revoke or refuse 504 services that have been implemented.  The Office for Civil Rights (OCR) has taken the position and the KPBSD parent/rights document which is given to parents at each 504 meeting indicates that parents have the right to request a hearing if they do not agree with the school district’s decisions or implementation.  In keeping with its deference to IDEAA processes when it comes to section 504, OCR has indicated that districts should consider the fact that parents are now able to revoke special education services and an IEP. 

[bookmark: _Toc354648969]d.  What information should I put in the Summary of Data on the 504 Accommodation Plan?
It is important to summarize the data collected from each data source on the 504 plan and make sure this summary justifies and supports the specific accommodations that will be implemented.  Every method and data source you indicated on the Eligibility Page in the database should be briefly summarized in the Summary item of the 504 plan.  If you indicate a medical/psychological report, parent input, and teacher recommendation/observation, then the data, conclusions, and recommendations from each of these sources should be summarized on the 504 plan.  Additionally, the overall conclusions of the team based on the data should be summarized.  If the team decides that the input or opinions expressed by a source are not pertinent, accurate, or are contradicted by other data, this is also a good place to mention this conclusion and explain the team’s rationale.  Given the school-based focus, a summary of Teacher input is nearly always important to include as well documenting the school related impact of the condition.  . 

After completing the documentation, it is valuable for a team to review it and ask the following questions:  When considered together, does the documentation clearly indicate the process, the data, the outcome, and, if warranted, the plan?  Do all the documents mutually support the others, i.e. the Notice of Conference indicates what topic areas the team intended to discuss, the Eligibility page documents that what the Notice said would be discussed was indeed as well as the conclusions derived, the 504 Plan reflects the data and impact that formed the basis for eligibility, and the 504 Plan accommodations address the impact and concerns at school delineated by the Eligibility evaluation.

[bookmark: _Toc354648970]e.  Does an Individual Health Plan (IHP) substitute for a 504 plan?
No; students with IHP’s should be referred for eligibility determination under section 504.  If the 504 team determines the student meets the eligibility criteria, a 504 Accommodation and Related Services Plan should be developed and can incorporate the IHP.  The IHP does not substitute for a 504 plan.  To prevent confusion and conflict, teams should work closely with the school nurse, medical provider, and family to insure the 504 plan addresses the needs, services, and requirements of the IHP.

[bookmark: _Toc354648971]f.  What if a child requires a “laundry list” of accommodations?
In some cases, the types of accommodations and amount of accommodations provided to a student can serve as an evaluation trigger (NOTE: Parental permission is required prior to conducting an evaluation for special education).  It is sometimes difficult for teams to decide whether a child should be provided a 504 plan or an IEP. If a student is receiving a laundry list of accommodations, requires substantial accommodations and interventions from specially trained personnel, or multiple accommodations addressing the same need have been attempted under a 504 plan for an adequate amount of time, then the 504 team should consult with special education personnel to determine if the student would meet the disability criteria under IDEA.  If so, in KPBSD, the policy is to refer the student for special education evaluation to determine if they qualify and, if so, provide them an IEP.
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[bookmark: _Toc354648972]G.  REVIEWS OF EXISTING 504 PLANS, e.g. ANNUAL REVIEWS
[bookmark: _Toc354648973]a.  When the 504 annual review comes due, can we just let it expire and the 504 status no longer exists?
The Office of Civil Rights which oversees compliance with section 504 of the Rehabilitation Act has indicated that changes in placement or major changes in 504 accommodation plans require an evaluation and team decision.  This alters the former policy whereby 504 accommodation plans were allowed to simply expire if they were not renewed annually. Since discontinuing services is a major change in services (and possibly placement), an evaluation and team decision is now required to discontinue a 504 accommodation plan.  In the absence of such, the accommodation plan remains in effect and the school is legally responsible for implementing it as it was written.  

The law does not specify the scope and extent of the evaluation required and Congress has indicated that extensive evaluation should not be needed in most cases.  However, the Office for Civil Rights has indicated that a “comprehensive” evaluation should be performed but has left it up to districts, teams, and hearing officers to determine what is needed. At present in KPBSD, the evaluation must be defensible in that sufficient data is collected from various sources and methods that the team can determine and decide if the student is still eligible (See FAQ:Eligibility) or is in need of an accommodation plan (See FAQ: Accommodation Plan).  For example, multiple observations from several people in different settings could be adequate to determine that the condition or former impairment no longer meets the section 504 disability criteria.

[bookmark: _Toc354648974]b.  Is a Section 504 re-evaluation similar to an IDEA re-evaluation? How often should it be done? 
Yes. Section 504 specifies that re-evaluations in accordance with the IDEA is one means of compliance with Section 504. In KPBSD, re-evaluations are conducted annually. Section 504 also requires a school district to conduct a re-evaluation prior to a significant change of placement. OCR considers an exclusion from the educational program of more than 10 school days a significant change of placement. OCR would also consider transferring a student from one type of program to another or terminating or significantly reducing a related service a significant change in placement. (OCR FAQ, 2012)


[bookmark: _Toc354648975]c.  What documentation is needed for an annual review?
A review requires a Notice of Conference (this documents that the parent was notified and invited to participate), an Eligibility Determination form (to document that the team has reexamined the student/condition with current data, determined if they are still eligible and why), an updated Accommodation Plan (this verifies that the team has considered whether the old accommodations are still relevant and needed or were modified to meet the student’s current needs), and a copy of the Student/Parent rights (can be printed from the 504 database) which will be given to the parents at the meeting or sent home if they do not attend.  If the 504 team decides it requires additional data from sources not routinely available on most students, a consent for evaluation will also be needed for the parent’s to give permission for administration or gathering of data from this new procedure. 

It is acceptable to “cut-and-paste” items from the current paperwork that are still accurate and relevant thus saving time.   However, be sure to change dates, update demographics, and include new/updated evaluation information.  We have had some teams re-submit identical paperwork without even changing the old review dates, e.g. “the next review will be 9/20/2009” submitted 9/20/2010.  

If the team determines the student is no longer eligible, this will be reflected with new data on the updated Eligibility Form and a new or revised Accommodation Plan is not needed or submitted.  Once the updated or revised paperwork is complete, the “E-mail District Office” button on either the Eligibility or 504 Plan pages of the 504 database should be clicked to notify the District Coordinator to review the team’s documentation.  Once reviewed, the original signature pages should be forwarded to district office with copies being given to the parents and placed in the student’s school 504 file.  The site 504 coordinator should make copies of all this paperwork to place in the student’s school 504 plan and to send home to the parents.  The school/site 504 coordinator should also provide a copy of the Accommodation Plan to all teachers and staff working with the student and review it with them to clarify any questions or issues that may arise.  This is often best accomplished in a group meeting if all requisite staff are not present at the 504 meeting. 

[bookmark: _Toc354648976]d.  How do you proceed in the case of an unresponsive parent when a 504 plan is due for the annual review?
Like IDEA, parent permission is required for the initial evaluation under section 504.  Unlike IDEA, section 504 does not require parent permission or approval for reviewing, continuing, or implementing an Accommodation Plan.  The plan is for the child's benefit/needs to insure their civil right of a Free Appropriate Public Education or FAPE (OCRs perspective).  When you have an unresponsive parent, it is best if the team documents at least 3 attempts to contact and invite the parent to the meeting.  (You have some latitude on scheduling the meeting and trying to get the parent in because the timeline requirements for section 504 are not as strict as IDEA.  However, if a section 504 Accommodation Plan is in place, it does not lapse but continues in effect until the meeting is held.)  You may want to include wording in your final Notice of Conference to the effect: “A meeting will be held on <Date, Time> to review your child's eligibility for an accommodation plan under section 504 and appropriate accommodations or services.  Please let us know if you will be attending.” This is implied in the Notice of Conference document as well.  

Whether the parent attends the meeting or not, the team should proceed by determining if they have sufficient information to decide eligibility.  If there is insufficient data, then the information should be obtained though no formal testing beyond what all students are given can be administered without parent permission.  Observations can be performed and existing records reviewed.  Other agencies or professionals outside the school district cannot be consulted without parental permission.  

Once sufficient information is obtained, the team should determine eligibility (If it requires a later meeting because further assessment data was needed, the parent should be notified of and invited to that meeting using the Notice of Conference form).  If the student is found not eligible, the team indicates this on the Eligibility Form with an explanation for the decision and then forwards a copy to Pupil Services and to the parent along with their parental rights pamphlet if they don't attend.  If eligible, the team should complete the Eligibility and Accommodation Plan forms and forward a copy to Pupil Services and the parent along with the parental rights pamphlet if they don't attend.  Subsequently, the plan is implemented.  The parent has the right to request a hearing to challenge the decision as outlined in their Parent/Student Rights. 
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[bookmark: _Toc354648977]H.  EXITING , DISMISSAL, AND DISCONTINUING 504 PLANS
[bookmark: _Toc354648978]a.  Can parents unilaterally discontinue a 504 plan or withhold consent for services like under IDEA?
At present, parents cannot unilaterally change or discontinue the plan.  This is up to the team.  Hence, discontinuing services is a team decision that should be documented using the district eligibility and 504 plan forms.  Whether OCR will determine that parents can revoke 504s similar to how parents can revoke participation in a SPED IEP remains to be seen.  It is likely OCR will eventually adopt this policy given their practice of deferring to IDEAA practices/processes whenever 504 and IDEAA overlap.  In a FAQ document dated 1/2012, OCR made the following comments: “Section 504 neither prohibits nor requires a school district to initiate a due process hearing to override a parental refusal to consent with respect to the initial provision of special education and related services. Nonetheless, school districts should consider that IDEA no longer permits school districts to initiate a due process hearing to override a parental refusal to consent to the initial provision of services.”  A recent federal court ruling has inched closer this direction by deciding that, if a parent revokes services under special education, they are also revoking services under section 504 (and cannot request a 504 plan in lieu of an IEP).  

[bookmark: _Toc354648979]b.  What is the proper procedure when a parent requests that a 504 plan be discontinued?
As far as schools are concerned, Section 504 is civil rights legislation intended to insure a disabled student FAPE and protect students from discrimination due to a disability.  Schools and not parents have a legal obligation to provide the necessary services and protections to achieve FAPE and prevent discrimination.  The Office for Civil Rights (OCR) wants schools to demonstrate that they have met this obligation and looks primarily at their procedural compliance in this regard.  Further, discontinuing services and accommodations is considered a major change of placement by OCR and, thus, requires evaluation and a team decision. Therefore, when a parent wants to discontinue the child’s Accommodation Plan, this should be treated just like a reevaluation, e.g. Annual Review, and the following steps should be taken:
1)	Notice of Conference is sent to the parents indicating the purpose of the meeting
2)	Data gathered to determine the child’s eligibility/disability status 
3)	The 504 team meets and determines if the student still satisfies the eligibility criteria
	a.	If not eligible, this is documented on the form and paperwork submitted to District Office; no 				accommodation plan is needed
4)	If eligible, the team considers whether accommodations are needed:
	a.	If so, an Accommodation Plan is developed and offered
		i.	If parents disagree, they can request a hearing as outlined in the Parents/Student Rights form 				given to them at every meeting
		ii.  	If the child or parent refuses to use or comply with their Accommodation Plan, a written statement 			refusing services/accommodations is requested from the parent and placed in the child’s school 				504 file.  If the parent refuses to provide a written statement, this is documented and placed in the 			student’s file.  
		iii.	f the parents subsequently request a 504 plan, a meeting should be held, the 504 team should 				gather updated evaluation data and the team reconsider/reestablish eligibility and, if eligible, an 				updated 504 plan.  
	b.	If accommodations are not needed, this is noted on the Accommodation Plan form with an explanation of 			the team’s rationale and the paperwork is forwarded to District Office.  No accommodations are provided, 			procedural compliance has been met and documented.

[bookmark: _Toc354648980]c.  What should a school 504 coordinator or team do if notified by a parent or physician that the student’s condition has improved so that accommodations or services are no longer needed?
A Notice of Conference should be sent to the parents to arrange a 504 team meeting.  The team should discuss the new information as well as any other considered pertinent.  If additional data is needed, this should be determined, parental permission obtained IF needed to conduct evaluations not gathered with most students, the data gathered and the team reconvened.  The child’s eligibility should then be reconsidered in light of the new data available. Other substantial limitations or impacts associated with the impairing condition/disorder should be considered as well. If necessary, parents can participate telephonically. If found ineligible, this should be indicated and data supporting the decision summarized on the Eligibility Form.  District office should be notified and the parents provided copies of the Eligibility Form and Student/Parent Rights.   
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[bookmark: _Toc354648981]3.  WHEN STUDENTS WITH 504 PLANS CHANGE SCHOOLS
[bookmark: _Toc354648982]a.  What should we do when a student transfers into our school with a 504 plan from another school or district?
It should not be automatically assumed that a child is eligible in your school and needs accommodations because they arrived with a 504 plan from another school or district.  School environments, processes and demands vary significantly and the needs of students vary depending on the school setting they are in. A student may be substantially impaired in one setting or school but not another and the accommodations they require may vary considerably depending on which school they are attending.

When a student transfers into your building/school with a 504 plan, this should alert the school 504 Coordinator or administrator that they are likely eligible for accommodations as a disabled student under section 504.  The site 504 Coordinator should promptly, i.e. within 10 school days, contact the parents to arrange a 504 team meeting and send the parents a Notice of Conference (see the database).  Parents should be asked to bring any educational, medical or psychological documentation pertinent to the student’s identified condition (if it isn’t already in the student’s school 504 file).  The 504 records should also be requested from the prior school or district (if the student arrives from out of district) so they can be reviewed at the 504 meeting. At the meeting, it will be determined if there is sufficient reliable, valid data for the team to decide whether the student has a mental or physical condition identified by a qualified professional and whether this substantially impairs a major life function(s) at school, i.e. eligibility.  The prior documentation will be carefully considered by the team and this consideration/discussion documented.  If further information is needed that is not routinely gathered on most students, e.g. intelligence or achievement testing, then parental permission is obtained and the team reconvenes later when the data has been gathered.  Depending on the data and determination, an accommodation plan will be formulated or not.

[bookmark: _Toc354648983]b.  What do we do with 504 paperwork when a student leaves our school?
The school 504 coordinator should remind the secretaries or administrative assistants to whom this applies, that when a student with a 504 Accommodation Plan moves to another school/district, the 504 paperwork must be forwarded just like a special education IEP.
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[bookmark: _Toc354648984]4.  IEPs AND 504s
[bookmark: _Toc354648985]a.  Can students qualify as disabled under both IDEAA and section 504?  
Yes, since they are two separate laws with different foci and two different definitions of “disability”.  However, the Office for Civil Rights has repeatedly affirmed that the processes and protections under IDEAA suffice for section 504 and it is not necessary to conduct dual, parallel processes or paperwork.  Therefore, if a student qualifies for an IEP under IDEAA and this process is followed, then it is not necessary to also complete the process and paperwork for section 504.  Since the two laws have differing definitions of “disability”, it is possible to qualify under IDEAA (special education) and not meet the definition of disability for section 504 but this is rare.  It is more common that a student might qualify under section 504 but not under IDEAA.  

[bookmark: _Toc354648986]b.  If a student qualifies for both an IEP and a 504 plan, do we complete paperwork for both?
The Office for Civil Rights has repeatedly affirmed that the processes and protections under IDEAA suffice for section 504 and it is not necessary to conduct dual, parallel processes or paperwork.  Therefore, if a student qualifies for an IEP under IDEAA and this process is followed, then it is not necessary to also complete the process and paperwork for section 504.  KPBSD has long endorsed the policy recently affirmed by OCR in a 1/2012 FAQ document that if a student qualifies for services under both IDEAA and section 504, then an IEP is developed and offered to the parents.  If the parent(s) refuse the services offered under the IEP, then this is documented and a written statement of refusal is requested from the parents.  No further services are provided/offered.  Parents do not get to choose whether services for their child are provided under an IEP or section 504 plan.

[bookmark: _Toc354648987]c.  If a student has a 504 but subsequently qualifies for an IEP, does that meet the 504 obligations?
OCR has indicated that an IEP and compliance with IDEAA fulfills the rights, protections and obligations of section 504.

[bookmark: _Toc354648988]d.  If a student has been qualified as disabled and on an IEP but improved to the point that the team believes they no longer require an IEP, should they be placed on a 504 Plan?
The IEP team should refer the student to the school 504 team.  It is often helpful to invite the school 504 coordinator to the IEP meeting where dismissal will be considered to assist in referring the student.  The 504 team will need to determine if the student meets the eligibility criteria under section 504 and is in need of a 504 Accommodations and Related Services Plan.  This determination can be challenging for 504 teams since the IEP team typically dismissed the student because his/her needs were no longer sufficient to require specialized instruction or services.  Yet to be eligible under section 504, the student’s impairment must be substantial.  This can contradict the findings/decision of the IEP team raising the question “Why were they dismissed from special education services if their impairment/needs remain substantial?” 

[bookmark: _Toc354648989]e.  If a student is on a 504 plan and various accommodations have been tried with little or no success, should the 504 team refer the child for special education evaluation?
 When you have tried different accommodations and the problems persist, it's time to think about whether the student needs something more. You can't just watch a student not do well month after month. A 504 team meeting should be convened with the parents and the student’s accommodations discussed along with the lack of progress.  It is usually helpful to invite the school’s special education department chairperson or a special education teacher and possibly the school psychologist to the meeting as well.  The discussion, conclusion, and decisions/recommendations from this meeting should be carefully documented showing the school is fulfilling it’s child-find obligations.  Don't passively wait for a parent to request an IDEA evaluation before you refer their child or convene a meeting.  Districts have been found to have failed their child-find obligation when they argued they were waiting for the parent to request a special education evaluation. "Child find” is the district's obligation, not the parent's. 
Finally, make sure to get written consent from parents to evaluate. If the parent doesn't want the evaluation, then don't evaluate. However, document that you offered an evaluation to the parents in the event that the parents later claim that you violated child find.
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[bookmark: _Toc354648990]5.  RTI AND SECTION 504
[bookmark: _Toc354648991]a.  Can a 504 evaluation be delayed or avoided if a student is participating in RTI to address the problem?
In response to a complaint filed in 2011 when a district used RTI procedures to address an ADHD student’s needs and delayed evaluating him under section 504 even though the district knew of the condition, OCR offered the following position:  “Although the initiation of RTI strategies may have been justified to identify promising instructional strategies to benefit the student, RTI does not justify delaying or denying the evaluation of a child who may, because of a disability, need or is believed to need special education or related services.”  Thus, OCR found that the school district failed to provide the student a free appropriate public education by not conducting a timely evaluation of the student in violation of Section 504. Harrison (CO) School District Two, 57 IDELR 295 (OCR 2011).  In this case, interventions helped the child but did not resolve the condition.  

In cases where RTI can be shown to have eliminated within 6 months any substantial impairment associated with the condition and the impairment(s) does not return when the interventions are discontinued, the student does not need to be referred for 504 evaluation since the condition has been resolved and no longer imposes a substantial impairment.  It would be prudent for RTI teams to consult regularly with the school 504 coordinator and/or the 504 team to insure the District’s child-find obligation is being met with regard to children participating in RTI.

[bookmark: _Toc354648992]b.  Does RTI substitute for an Accommodation Plan?
No.  If a child is suspected of meeting the disability criteria under section 504, an evaluation must be initiated.  However, RTI can be one of the data-collection methods the 504 team might want to use to gather pertinent information for their eligibility determination.  If so, the team needs to monitor the student vigilantly and not allow the RTI process to extend beyond 3 months without reconvening to examine the data and determine eligibility.  OCR has considered it a violation of the 504 process and the student’s right to FAPE when districts have allowed students to spend an extended time in the RTI process without considering their eligibility under section 504 especially when the RTI data should have raised suspicions of a possible disability.

[bookmark: _Toc354648993]c.  Can the services/instruction provided under RTI be part of an Accommdation Plan?
Yes.  Participation in the RTI process could be construed as an accommodation and placed in the child’s 504 Accommodation Plan if the 504 team deemed this was a service or educational accommodation/modification the child needed to provide FAPE and prevent discrimination due to a disability.
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[bookmark: _Toc354648994]6.  DISCIPLINE & MANIFESTATION DETERMINATIONS
[bookmark: _Toc354648995]a.  Special Education and 504 discipline flowchart:
[image: ]

[bookmark: _Toc354648996]b.  What rules and procedures must be followed when disciplining students with disabilities?
The disciplinary rules and procedures of Section 504 largely mirror those of the IDEA. Prior to a long-term suspension, the Section 504 team must conduct a manifestation determination to gauge if the student's code violation is directly caused by the student's disability. 
[bookmark: _Toc354648997]c. What is a manifestation determination? 
A manifestation determination is a specialized reevaluation that is conducted prior to long-term removal of students with disabilities from school. It verifies whether a violation of the school code was directly caused by the student's disability. The conduct is a manifestation of a disability if: 1) the conduct in question was caused by, or had a direct and substantial relationship to, the child's disability; or 2) if the conduct in question was the direct result of the district's failure to implement the child's 504 plan.  If a team failed to address behaviors/conduct in the plan that were either known to be a problem or should have been known and addressed had an adequate evaluation been performed, the team should treat the conduct/behavior as a manifestation of the disability since the team failed to address the behaviors in the 504 plan.
[bookmark: _Toc354648998]d.  How does the manifestation decision affect implementation of a long-term suspension? 
 If the Section 504 team determines that the violation of school code was directly caused by the student's disability, the long-term suspension may not be imposed, and the student remains in the current placement unless the district and parents agree on another placement option. 
If the violation is not directly caused by the disability, the student may receive a long-term suspension to the extent nondisabled students are suspended for similar code violations. Section 504, unlike the IDEA, does not require services be continued during the period of the suspension or expulsion unless services are continued for nondisabled students. For example, if nondisabled students are offered an alternative school program during the suspension, the same offer must be given to students with disabilities. 
[bookmark: _Toc354648999]e.  What obligation, if any, do school districts have when a student violates the school code of conduct before an evaluation and eligibility decision can be reached?  
Section 504 and OCR are silent on this question at present. Under these circumstances, the student should receive an expedited evaluation while remaining in a placement determined appropriate by school personnel. A long-term suspension may subsequently be imposed if it is determined that the student is not 504-eligible.

[bookmark: _Toc354649000]f.  Are students who are technically eligible for 504 services but do not require accommodations and services entitled to a manifestation determination?  
Yes:  "Technically-eligible" students are entitled to FAPE, which means they are entitled to a reevaluation on a periodic basis and prior to a significant change of placement, e.g. a long-term suspension. Therefore, if technically-eligible students commit a violation of the school code that requires a long-term suspension or expulsion, the reevaluation, i.e. manifestation determination, must take place before commencing the long-term suspension.
 
[bookmark: _Toc354649001]g.  Are there any circumstances in which the principal may not apply suspensions to students with disabilities?  
Yes. Depending on the nature and severity of a student's disability, a Section 504 plan could exempt a student from certain sanctions. For example, a student with Tourette syndrome may have a 504 plan that, among other considerations, exempts the student from discipline for disruptive behavior such as physical and vocal tics manifested by repetitive motor tics and vocal loud, disruptive expletives.
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[bookmark: _Toc354649002]7.  NON-ACADEMIC AND EXTRACURRICULAR ACTIVITIES

[bookmark: _Toc354649003]a.  Do the Section 504 nondiscrimination protections extend beyond the walls of the classroom?
Yes. Under §504, students with disabilities must be provided an equal opportunity to participate in
extracurricular and nonacademic activities. The §504 regulations, at 34 C.F.R. §104.37(a), provide
“(1) A recipient to which this subpart applies shall provide non-academic and extracurricular services
and activities in such manner as is necessary to afford handicapped students an equal opportunity for
participation in such services and activities. (2) Nonacademic and extracurricular services and activities may include counseling services, physical recreational athletics, transportation, health services, recreational activities, special interest groups or clubs sponsored by the recipients, referrals to agencies which provide assistance to handicapped
persons, and employment of students, including both employment by the recipient and assistance in making available outside employment.”

[bookmark: _Toc354649004]b.  Does this include P.E. and athletics?
Yes. The Section 504 regulations provide additional language addressing the nondiscrimination duty as it
applies to P.E. and athletics. 34 C.F.R. §014.37(c) provides:
“Physical education and athletics.
(1) In providing physical education courses and athletics and similar aid, benefits, or services to any of
its students, a recipient to which this subpart applies may not discriminate on the basis of handicap. A
recipient that offers physical education courses or that operates or sponsors interscholastic, club, or
intramural athletics shall provide to qualified handicapped students an equal opportunity for
participation.
(2) A recipient may offer to handicapped students physical education and athletic activities that are
separate or different from those offered to nonhandicapped students only if separation or differentiation
is consistent with the requirements of § 104.34 and only if no qualified handicapped student is denied
the opportunity to compete for teams or to participate in courses that are not separate or different.”

[bookmark: _Toc354649005]c.  Does a “reasonable accommodation” limitation apply to extracurricular and nonacademic services?
Yes. Although OCR does not recognize the “reasonable” limitation on accommodations that affect a
FAPE, it appears to recognize that accommodations to allow for participation in extracurricular and
nonacademic activities are subject to the “reasonable” limitation. Thus, there is a reasonableness limit
to the type and scope of accommodations that districts will be obligated to provide students to assure their
equal opportunity to participate in extracurricular/nonacademic activities.

[bookmark: _Toc354649006]d.  When does an accommodation in the field of extracurricular or nonacademic activities become an
[bookmark: _Toc354649007]unreasonable accommodation? 
An unreasonable accommodation it one that requires a “fundamental alteration in the nature of a program,” which in turn means “undue financial and administrative burdens.” (See OCR Senior Staff Memoranda, “Guidance on the Application of Section 504 to Noneducational Programs of Recipients of Federal Financial Assistance),” OCR Senior Staff Memorandum, 17 IDELR 1233, (OCR 1990). For example, a 17-year-old student with Down Syndrome alleged that the district failed to allow him to participate in extracurricular activities to the maximum possible extent. The student was demoted from manager to co-manager of the varsity basketball team, was not allowed on away games, and was not
allowed to sit with the team at home games. The school district showed that the student required too
much supervision on away games, could not use the phone or count change, could not keep a shot chart,
was not alert enough to get out of the way of an incoming play on the bench, and could not perform
most of the duties of a manager, resulting in the need to replace him with someone who could perform
the required duties. Despite accommodations, the student was unable to perform the essential functions
of the position. OCR found no violation of §504. Crete-Monee (IL) School District 201-U, 25 IDELR
986 (OCR 1996). In short, he could not perform the essential duties for which the position existed, and
the district had no obligation to dramatically change the position to fit the student’s abilities. Instead,
the district created a position more suited to the student’s ability level. OCR agreed that the varsity
basketball manager had to be able to perform varsity basketball manager tasks.

[bookmark: _Toc354649008]g.  Does our school have to allow a student to try out or participate in an activity if their disability could put them at serious risk of physical harm?
Depending on the circumstances, the school/district could end up on either side of this issue so each case must be evaluated individually and all relevant factors carefully weighed.  In such cases, the site coordinator should carefully gather and document information regarding the concerns and risks, consult with the student’s medical provider after obtaining a signed release, and then consult with the district 504 coordinator before meeting with the parents and team to make a determination. In some cases, the district may decide to seek a waiver of liability in the event the student incurs injury or harm while participating in the activity. This is another reason to consult with the district 504 coordinator before making a final decision. 

[bookmark: _Toc354649009]f.  Might a school be required to provide accommodations during try-outs? 
Yes. See, for example,Marion County (FL) Sch. Dist., 37 IDELR 13 (OCR 2001) In this case, the school was required to provide accommodations to a girl with unspecified disabilities who wanted to try out for cheerleading. The
school was required to allow her to videotape the sponsor’s instructions and demonstrations.

[bookmark: _Toc354649010]g.  Can a student with disability be excluded from the team due to lack of required baseball skills?
Yes. Students with disabilities may try out for any extracurricular activity they desire, but they must generally meet the regular performance standards applied to all students. For example, a student with Tourette Syndrome was not subjected to discrimination when he was allowed to try out, albeit unsuccessfully, for a school baseball team. The parent was concerned that having supervised the in school-suspension room, the baseball coach had knowledge of the student’s behaviors, and had excluded him from the team because of that knowledge. OCR found otherwise. The coach ranked the
students on a variety of performance criteria: speed, balance, coordination, hand-eye coordination, sprint speed, lateral movement, and softness catching the ball. Out of fourteen students vying for two openings, the claimant finished eighth, and did not receive a position on the team. OCR found no violation since the “student was given an equal opportunity to compete for a position.” Maryville City (TN) School District, 25 IDELR 154 (OCR 1996).

[bookmark: _Toc354649011]h.  Can a parent be required to attend a field trip in order for his/her student to attend? 
No. The student’s attendance cannot be contingent on the parent’s willingness to go on a field trip or attend an activity, as that would be a discriminatory prerequisite to field trip attendance or participation in an activity unless every student were required to have a parent attend.  If a class/school makes an activity available to nondisabled students, it is required to take steps to make it available and reasonably possible for disabled students to attend or participate so as not to discriminate against them because of their disability.  Parents can be asked but not required to attend and, if they are unable, then the school must make arrangements for adequate supervision/staff.  If the activity involves having requisite skills or skill levels such as a sport team and nondisabled are cut or excluded if they don’t meet the criteria, then disabled can also be cut provided they are given an opportunity to try out. 


[bookmark: _Toc354649012]h.  Do the Section 504 nondiscrimination protections extend to After-School & Summer Programs?
Yes. When a recipient operates a program before or after school, or during the summer, and the program
is not required as part of a student’s §504 Plan or IEP, “the District’s obligation is to respond to requests
for accommodations to ensure that students with disabilities are afforded equal access to participate in the
Program.” As a result, the parent has the duty to notify the District, in a timely manner, of the student’s
disability “and make requests for accommodations based on supporting evaluations/documentation. The
District is required to evaluate the request and to determine whether such a request would afford the
student with equal access to participate in the Program.” Douglas (MA) Public Schools, 42 IDELR 209
(OCR 2004).
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[bookmark: _Toc354649013]8. SPECIFIC CONDITIONS OR IMPAIRMENTS 

[bookmark: _Toc354649014]A.  DIABETES
[bookmark: _Toc354649015]a. Are students with diabetes eligible under section 504?
If the student has been diagnosed with diabetes by a health care provider qualified by the state of Alaska to render this diagnosis, they will nearly always be found eligible under section 504.  OCR has listed diabetes as an example of a condition/disorder that will nearly always trigger eligibility because of the substantial impact the condition has on multiple major life functions when mitigating measures, e.g. medication, are not considered.  

However, diabetes, like ADHD, is one of those conditions that also qualifies as an Other Health Impaired disability under IDEAA.  OCR has indicated that if a student qualifies as disabled under IDEAA, they should be provided an IEP and, further, the processes and protections afforded these students under IDEAA meet the obligations of section 504 so that dual paperwork is not required.  In some cases, families do not want their child associated with or identified as participating in “special education” and will refuse or revoke services for their child rather than agree to special education.  In such cases, the district has met its obligation to find, evaluate, and offer to provide FAPE or services to the child.  In revoking or refusing the IEP, the family is also refusing or revoking services under the 504 Accommodation Plan since in virtually all cases the services provided or offered under a 504 plan would be similar to those that were offered by the district in the IEP.   If the team believes that the family’s refusal poses a health or educational risk for the student, the school administrator should be notified and the Director of Pupil Services informed. 

[bookmark: _Toc354649016]b.  Do we need to develop a 504 Accommodations and Services Plan for a diabetic student if we already have an Individual Health Plan (IHP)?
Yes; An eligible student with a 504 Plan has additional rights and protections that an IHP does not provide.  In the case of diabetes and other medical conditions having a substantial impact that require an IHP, teams should determine eligibility and then work with the family and health care providers to design an Accommodations and Services Plan that will typically incorporate the IHP.  Two possible strategies for including the IHP as part of the 504 plan are: 1) Roll the entire IHP into the Accommodation Plan; or, 2) Include an accommodation that basically states “Health and medical needs related to the student’s <Insert health condition, e.g. diabetes> will be monitored and addressed as detailed in the attached individual health plan developed by the students health team, school personnel, and parents.”  The team needs to carefully review the IHP with the family and medical provider to insure that they completely understand all of the possible implications or ramifications as they apply to school and extracurricular school activities.  Only those school related aspects and needs arising from  the child’s disabling medical condition should be addressed in the 504 plan .  Having pertinent portions of the IHP in the 504 plan will prevent confusion regarding whether the IHP or the 504 plan should be followed since the 504 plan will subsume the school-relevant portions of the IHP. 
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[bookmark: _Toc354649017]B.  ALLERGIES
[bookmark: _Toc354649018]a.  I have a student who has an allergy that may cause a severe or life-threatening reaction.  Should they be considered under section 504 or is an Individual Health Care Plan administered by the nurse sufficient?
An Individual Health Care Plan is not sufficient unless the child has been found ineligible under section 504.  A student who experiences potentially severe allergic reactions, though episodic, could be eligible under section 504 with both the procedural protections and accommodations or related services.  

The parents should be sent a Notice of Conference and asked to bring medical documentation of 	the condition to 	the meeting (This may already be on file with the nurse.).  At the meeting, the 504 team will need to consider 	whether additional evaluation or data is needed.  If so, the team will need to gather this information and then reconvene.  If not, the team will need to examine the documentation and data to determine if the allergic reaction, when activated, imposes a substantial impairment on a major life function at school or during school activities.  If the student is found eligible, a health/medical plan should be prepared by the nurse in consultation with the student’s medical provider and parents and then presented to the 504 team for review.  Upon review, the team will determine what portions and how to incorporate this into the student’s 504 Accommodations and Related Services Plan as well as how pertinent school staff will be trained.

[bookmark: _Toc354649019]b.  Won’t all serious food allergies qualify as a disability under section 504?
No; a food allergy could be a covered condition, but determination of disability is subject to a formal evaluation by the school 504 team. However, it is imperative to understand that the legal system has not always upheld the 	view that a food allergy (even a severe allergy) is a disability. In fact, 11 appellate-level cases have upheld a ruling that a food allergy was not considered a disability.[22] Therefore, it is very important to document the nature and extent of the child's food allergy so this information is available for the 504 team to review. Unfortunately, 	there is a common misperception that children with food allergy automatically qualify as having a disability. (Matthew Greenhawt, M.D., M.B.A.; “Helping Families Manage Food Allergy in Schools”, Medscape Pediatrics, 	7/25/2011)

[bookmark: _Toc354649020]c.  What are the chances that a student with an allergy will have a severe reaction during school?
Reactions do occur at school and can be severe under certain circumstances; however, their overall occurrence is still 	rare. There are no exact data detailing how often reactions occur in school.[5] One study found that they occurred more frequently in younger children, particularly those in preschool and kindergarten.  Sadly, there is a growing trend among some parents to “home-school” their food-allergic children out of fear that their child is at high risk for a reaction that will not receive adequate protection at school. This misperception diminishes quality of life for these families. There are no data to support the need for home-schooling to provide protection and decrease risk.[5] It is important to understand that the vast majority of even severely food-allergic children can and do attend school safely every day, and there seems to 	be little risk in attending school for food- allergic children. (Matthew Greenhawt, M.D., M.B.A.; “Helping Families Manage Food Allergy in Schools”, Medscape Pediatrics, 7/25/2011)

The greatest risk for a reaction at school or child care in a food-allergic child is from direct ingestion of the allergen and 	not from other routes of exposure. This is essential to keep in mind when making any classroom or facility recommendations. (Matthew Greenhawt, M.D., M.B.A.; “Helping Families Manage Food Allergy in Schools”, Medscape Pediatrics, 7/25/2011)

[bookmark: _Toc354649021]d.  If a parent insists that we place in the 504 plan an Accommodation that requires the classroom, lunchroom, or even school be free of their child’s specific allergen, are we required to comply?
The 504 team is not required to comply with any parental demands or requests for any accommodations, 	modification, or related services.  The team is required to carefully examine the data and determine which accommodations, modifications, or services are supported, reasonable, AND necessary to provide the student a FAPE that will benefit the child, i.e. promote adequate progress.  As Dr. Greenhawt indicates in his following comments, allergies and the associated fear of a potential serious allergic reaction often prompts a reflexive, over-protective response or recommendations by healthcare professionals that include demands for actions by the school that are not supported by research:

“Very often, the healthcare provider caring for the food-allergic child is placed in a position to make recommendations to the school or child care center that have potential policy implications that affect not only the patient but also the other children in the classroom. Unfortunately, there is a lack of established evidence to support many of the recommendations. Instead, “expert opinion” of the allergist or treating clinician is relied on, and this is highly problematic 	because many providers are not familiar with the evidence or properly trained to make such recommendations (this applies to both allergists and nonallergists).
Specific examples of commonly recommended policies include the following:
· Make a classroom or facility allergen-free (eg, “nut-free” or peanut-free);
· Require handwashing after food contact;
· Use special tables with certain food restrictions (eg, “nut” or peanut-free tables);
· Place restrictions on sharing of food;
· Restrict use of food items for school projects and celebrations; and
· Establish policies that isolate the food-allergic child to a separate area of the facility at mealtime.
Despite widespread use of such policies, there is little if any established evidence to support their efficacy.[4] This is particularly the case for making a classroom or facility allergen-free (which is typically done for peanuts and/or tree nuts). Although schools sometimes have policies on peanuts or tree nuts, 1 study found that, despite such measures, 	more than 19% reported that a reaction still occurred at the facility.[6] This highlights single-allergen exclusion strategies as both potentially ineffective due to lack of enforcement and a contributor to a false sense of security. Furthermore, this strategy can be a point of contention between parents of food-allergic and non-food-allergic children.”
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[bookmark: _Toc354649022]C.  ATTENTION DEFICIT DISORDERS (ADHD and ADD)
[bookmark: _Toc354649023]a.  I have a request from a parent to consider her student’s eligibility under section 504. The only report I have is from a mental health professional who is not a medical doctor but who diagnosed the child as ADHD.  Can the 504 team require the parent to get another report from a medical Dr?
The 504 team can and should request that the parent have the child medically evaluated, that the medical provider render documentation of their conclusions/recommendations, and that consent be given for appropriate 	school personnel to discuss the situation with the medical provider. The team can also request that the parent use their own resources, e.g. insurance, to obtain the evaluation.  However, if the parent is unable or refuses to pay for the cost, the district 504 coordinator should be contacted.
KPBSD currently requires medical confirmation of an ADHD/ADD condition for the following reasons:  1) 	ADHD/ADD is a condition that typically responds very favorably to medical intervention/accommodations when properly diagnosed and titrated with dramatic, positive impact on the major life functions impaired by the condition; 2) OCR expects teams to perform sufficiently comprehensive evaluations to identify the condition and select accommodations or services needed to provide the child FAPE; 3) IDEAA requires the ADD/ADHD condition to be identified by a physician under the Other Health Impaired condition and so the district has decided to also require medical provider identification because: a) OCR has indicated following the procedures under IDEAA fulfills section 504’s requirements; b) Consistency in both realms will reduce confusion for team decision-making; and 3) This parallels KPBSD’s use of IDEAA learning disability criteria in identifying LD as a condition under section 504.  	
	
[bookmark: _Toc354649024]b. We’re having trouble getting a parent to take their child to their medical doctor.  We have ample  observations in school and our school psychologist has provided data strongly indicating the student  exhibits ADHD.  Can the team forego medical input or evaluation?
No; Attention Deficit Disorders, with or without hyperactivity, (ADD/ADHD) can be confusing because IDEAA specifies a medical doctor must identify the condition to qualify and section 504 offers no guidance on what is needed in such cases. This is further complicated by the fact that ADD/ADHD criteria are listed as psychological 	diagnoses in DSM-IV as well as medical diagnoses in the ICD-9 which is used by physicians.  Furthermore, because of their frequent work with and testing of children suspected of these conditions in school, school psychologists often gather much of the data needed to diagnose the condition and frequently share this and work closely with physicians in confirming the condition.  As a result and as your question indicates, it can be difficult 	for teams to know if a mental health professional’s or school psychologist’s diagnosis is sufficient or is a medical provider’s diagnosis also required.
OCR has addressed this issue in a couple of different cases.  In one instance, the school/district was told by parents that the child had been diagnosed ADD and was taking medication but no medical documentation was provided despite school requests.  The school also did not seek a release to speak directly with the physician.  The school 504 team developed an accommodation plan and implemented it but indicated the parent was responsible for following up with medical assessment and treatment.  OCR determined that the school’s evaluation of the student was inappropriate and so was the resulting 504 plan given it was based on an inadequate evaluation:
“District staff suspected the student had a disability affecting his behavior, which in turn affected his learning, from the beginning of the school year.  While district staff met several times and attempted numerous interventions and accommodation, the district did not conduct an evaluation of the student’s disability-related needs that included a consideration of a medical or health care specialist’s evaluation regarding the nature, extent, and 	severity of the student’s disability.  District staff consistently indicated that they believed they needed this type of medical information in order to determine an appropriate educational program and placement for the student.” (Seattle School District No. 1, 54 IDELR 34; OCR 2009) 
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[bookmark: _Toc354649025]D.  PSYCHOLOGICAL/EMOTIONAL DISORDERS
[bookmark: _Toc354649026]a.  Can a student who is doing well academically but has an emotional disorder identified by a mental health professional qualify for an Accommodations and Related Services Plan under section 504?
Yes, they can if the identified condition is substantially impairing another major life function in school.  The 504 team needs to conduct a sufficient evaluation using multiple methods and sources to identify any substantial impairment the disorder causes to major life functions in school. (As with medical diagnoses, a psychological diagnosis does not mean a student meets the eligibility criteria under section 504.) 

Information provided by the mental health professional should be carefully considered and noted in the team’s summary of information on the 504 forms.  However, since the mental health professional is not an educational professional and likely has not worked with or observed the student regularly in school, any recommendations or conclusions must be weighed cautiously by the 504 team and then accepted, rejected, or modified based on other data and knowledge gathered by the team. 

The team will also need to consider whether the student would qualify under IDEAA as having an Emotional Disability (ED) and, if likely, refer them for special education consideration and a possible IEP.  In accordance with OCR pronouncements and rulings, in KPBSD, if a student qualifies as disabled under IDEAA, an IEP is developed and offered the family.  If the family rejects services under an IEP which is tantamount to rejecting services to insure FAPE, then this is a rejection of FAPE under section 504 as well and the district is not obligated to offer or provide a 504 plan.  The team should continue to monitor the student and request additional meetings with the parents to reconsider the issue if the student continues to meet the criteria for qualifying under IDEAA.

Once the team has conducted an adequate evaluation and found the student eligible under section 504 (NOTE: Mitigating measures such as medications or behavioral modifications routines implemented to address behaviors must be excluded when assessing eligibility but can be considered when devising a 504 plan.), then the data from the evaluation should become the basis for accommodations and any related services in a section 504 plan deemed necessary to insure the student receives FAPE. 

[bookmark: _Toc354649027]b. Do we need to evaluate and consider eligibility under section 504 for a student diagnosed with “Bipolar Disorder”?
Yes.  Bipolar disorder is one of the conditions OCR has identified that will nearly always be found to meet the disability criteria for section 504 due to its impact on major life functions in the absence of mitigating measures, e.g. medication. However, typically these students will meet the IDEAA criteria for an Emotional Disability and KPBSD’s policy is to provide/offer eligible students an IEP.  In some rare, mild cases, they might be provided a 504 plan.  

Teams must be careful not to focus solely on academic performance as the only major life function when considering bipolar student, e.g. “The student is making great grades so we didn’t evaluate them or think they were eligible.”  Teams should consider the following when faced with a student diagnosed bipolar:
	1)  Consider which major life activities the student’s bipolar behavior substantially limits.
		-- Areas typically affected include learning, concentrating, sleeping, self-care, and interpersonal 					interactions
	2)  Instruct teachers to document the student’s behavior daily as part of the evaluation to identify needs and 
		helpful accommodations:
		-- Quick 5-point rating scales of possible concerns completed at the end of the day/period with a 
			place for notes or observations help expedite this task
-- It is particularly important to note episodes of elevated mood, i.e. mania, and depression as well 
	as precipitants for each
	3)  Obtain information from parents and request to speak with other professionals who have evaluated the child
	4)  Regularly work with and check-in with teachers who work with the student to insure accommodations are 
		being provided, new accommodations are developed as needed, and to reinforce the teacher’s efforts.
	5) It will likely be necessary and helpful to meet regularly with teachers to discuss progress, accommodation 
		Implementation, and strategies.
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[bookmark: _Toc354649028]E.  EXCESSIVE ABSENCES
[bookmark: _Toc354649029]a.  If a student is frequently absent and it is impacting their progress in school, should we consider them under section 504?
Frequent absences is considered a “red-flag” by OCR which means they expect school districts to consider this a sign that the student MAY meet the eligibility criteria for a disability and an evaluation should be carefully considered. While excessive absences don't necessarily trigger the need to evaluate, excessive absences coupled with factors such as a known health condition, parent concerns, teacher concerns, declining or failing academic performance, problematic behaviors, or parent requests for support services can trigger the duty to evaluate. The team should also obtain input from the student, parents, and outside treatment professionals. Ask: What is the root cause of the student's absences? (NOTE: A student with an existing 504 plan may need to be evaluated for special education eligibility if the student is suspected to have a qualifying disability under the IDEA and is in need of special education services.) 

[bookmark: _Toc354649030]b.  What should we do if a student who has a 504 plan or IEP is showing a pattern of frequent absences?
An IEP or 504 team must determine whether a student's mounting absences are disability related. Looking at the student's IEP goals or 504 plan can help you make this decision. If a student has an IEP goal related to attendance, absences likely are disability related.  If the absences are found to be disability related, the IEP/504 team should consider the following options:

Determine need for more supports. If the IEP team or 504 team determines that the absences are disability related, you may need to provide additional supports. Examples of additional supports for excessive absences include increased counseling/psychological services; positive social support, such as peer buddies; alternative scheduling; home visits; reduced assignments and homework; and increased academic support to help with make-up work. 

Develop a behavioral intervention plan. This would be appropriate in instances when a student's excessive absences equate to misconduct or negative behavior, as opposed to being the result of a health condition. In such cases, conduct a functional behavioral assessment and develop a behavioral intervention plan. The BIP may include positive incentives for school attendance.  Typically, parents must be active participants to achieve success with BIP’s addressing absences since considerable effort and consistency  must be exerted at home and school.  

Monitor effectiveness of your supports. Collect data on how often the supports are provided and whether they are effective over time. If a student continues to have excessive absences, the IEP/504 team should consider additional or different supports. In some cases, a more restrictive placement may be necessary to address school avoidance issues, particularly when other less restrictive measures do not address the student's problems and the student fails to make progress. 

Know when to consider homebound placement. Such placements are appropriate when a student cannot attend school or sometimes in cases when a determination about placement is pending.  IEP and 504 teams should plan to transition students who receive home or hospital service to a less restrictive setting as soon as it is appropriate. Transition plans may provide for a gradual reintegration of the student in a school setting or an immediate return with school-based supports.      
Return to Table of Contents
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Section 504 Process in KPBSD


Staff or parent inform administrator/ local 504 Coordinator that a student may have a physical or mental condition that is substantially impairing a major life activity at school


Administrator/Coordinator discusses concerns with student’s teacher(s), other pertinent staff, and student’s parent(s) documenting conversations and information relevant to the possible condition and impairment. (See attached form 504A)


Do the following criteria appear to apply: 1) There is a mental or physical condition; 2)There is substantial impairment due to the  mental or physical condition; 3) The impact is highly significant in school OR likely to last more than 6 months? (If unsure regarding any of these three conditions, assume “Yes”.)


No


Document and keep in a secure, confidential 504 file; discontinue process; Consider RTI process or other interventions if appropriate


Yes


Coordinator arranges a 504 meeting inviting parent(s), student, teacher(s), and other staff as needed.  Notice of Conference is completed on 504 database and a copy sent to the parents at least 10 days before the meeting and a copy placed in the secure, confidential 504 file for the student.


Team discusses available information and determines if or what further information is needed to determine eligibility and design an accommodation plan.


ELIGIBLE
Student does not meet IDEA criteria but  does meet  section 504.


No further information is needed


Further evaluation needed that is not routinely performed with students.  Parent informed and permission to evaluate requested..


Team writes Accommodation Plan on 504 database with  accommodations addressing specific impairments of disability, prints, & team signs. A  copy is given to parent with parent rights and placed in student local 504 file.


Parent agrees and signs consent form which is placed in student’s 504 file.  Evaluation information gathered


Parent refuses.  This is documented in student’s file and eligibility is based on available info unless district determines the impact is so severe that a hearing is needed.


504 team determines eligibility, completes Eligibility Form on 504 database, prints, and team signs 


NOT ELIGIBLE
Copy of Eligibility Form given to parent along with parental rights. Copy of form placed in student file and District Coordinator informed. Original sent to District Office. 


MAY MEET IDEA criteria for disability and need an IEP


Team helps parent refer student for SpEd evaluation


Administrator/Coordinator notifies District 504 Coordinator that student Notice of Conference, Eligibility Form, and Accommodation Plan have been completed on the 504 database.


District 504 Coordinator reviews and approves or notifies local coordinator of needed changes.


Local coordinator makes changes, discusses with parents and pertinent staff.  Prints corrected final forms if needed.  Final original signature pages sent to Pupil Services for district file.


INITIAL REFERRAL
Start Here


REVIEW OF CURRENT 504 
Start Here
(Must be done at least annually)
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Special Education Discipline:

A Step by Step Guide to Suspension/Expulsion

Contact Pupil Services when an IEP/504 student is suspended for more than 10 school days
I

A student with an IEP or 504
plan engages in behavior that
warrants a suspension

The student may be moved to an interim alterate setting/placement
for no more than 45 school days regardless of the Manifestation

v Determination results. HOWEVER, the school must:
CONSIDERATION #1: 1) Notify the parents of the decision to remove the student
Did the incident involve weapons, 2) Provide the parents with a copy of IEP/504 procedural safeguards/
i F—————YES——»f .
drugs or severe bodily injury, i.e. rights on the date of the decision
broken bones, stitches, etc. 3) Conduct a Manifestation Determination within 10 days of imposing

the suspension/expulsion
4) Continue to provide the IEP student FAPE (Free Appropriate Public
Education) during the suspension/expulsion

v
CCONSIDERATION #2A: CONSIDERATION 2B:

Do any of the proposed days of N
the suspensioniexgulsion resut in NO. When added to the student’s prior days of suspension,
>| " do any of the currently proposed days resultin 11 or

T T more cumulative days suspended for the year?
days of suspension/expulsion? s Susp year?

NO
Yes—
YES ¥

Do the days in the cumulative total constitute a The same
CONSIDERATION #3: pattern? A pattern means the student is repeatedly discipline

Was the behavior a manifestation of the suspended for the same/similar behaviors or the procedures used

student's disability? lengthitotal/proximity of the suspensions are for all students
The IEP team must determine the answer to similar. may be applied

this question. This requires an IEP/504
meeting during which a Manifestation

Defermination is conducted. Using relevant YES No
information in the student's school records,
] 1EP/504, observations, and parent  [¢
information, the team must answer the
following questions: The same discipline procedures used for
1) Was the behavior caused by or did it all students may be applied. On the 11"
have any direct and substantial relationship day and thereafter, all services needed to
to the student's identified disability? \nsure FAPE for IEP students are required,

2) Was the behavior caused by the school's
failure to implement the IEP/5047

L IF YES TO EITHER QUESTION:

IF NO
TO BOTH
QUESTIONS

The behavior is not a manifestation of the student's
disability and the following steps can be taken:
1) The student can be suspended or expelled but services
must be provided an IEP student to insure FAPE.

2) An alternate setting can be considered but, again
services must be provided to allow the student to continue
to make adequate progress in the general curriculum and,
for IEP students, to make progress toward IEP goals.
Consider an FBA to create or modify a Behavior
Intervention Plan.

'he behavior is a manifestation of the student's disability and the\
following steps must be taken:
1) The student stays in the original placement/setting OR the IEP/
504 team decides that a change of placement should ocour;

2) For IEP students, a Functional Behavioral Assessment (FBA)
must be conducted within 10 school days to create or modify a
Behavior Intervention Plan. For 504 students, the 504 team must
meet and consider revising the Accommodation Plan. Further
evaluation or an FBA might be needed.
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Section 504 Process in KPBSD

Staff or parent inform administrator/ local 504 Coordinator that a student may have a 

physical or mental condition that is substantially impairing a major life activity at school

Administrator/Coordinator discusses concerns with student’s teacher(s), other pertinent 

staff, and student’s parent(s) documenting conversations and information relevant to the 

possible condition and impairment. (See attached form 504A)

Do the following criteria appear to apply: 1) There is a mental or physical 

condition; 2)There is substantial impairment due to the  mental or 

physical condition; 3) The impact is highly significant in school ORlikely 

to last more than 6 months? (If unsure regarding any of these three 

conditions, assume “Yes”.)

No

Document and keep in a 

secure, confidential 504 file; 

discontinue process; Consider 

RTI process or other 

interventions if appropriate

Yes

Coordinator arranges a 504 meeting inviting parent(s), student, teacher(s), and 

other staff as needed.  Notice of Conference is completed on 504 database and 

a copy sent to the parents at least 10 days before the meeting and a copy 

placed in the secure, confidential 504 file for the student.

Team discusses available information and determines if 

or what further information is needed to determine 

eligibility and design an accommodation plan.

No further information is 

needed

Further evaluation needed 

that is not routinely 

performed with students.  

Parent informed and 

permission to evaluate 

requested..

Parent agrees and 

signs consent form 

which is placed in 

student’s 504 file.  

Evaluation 

information 

gathered

Parent refuses.  

This is 

documented in 

student’s file and 

eligibility is based 

on available info 

unless district 

determines the 

impact is so 

severe that a 

hearing is needed.

504 team determines 

eligibility, completes 

Eligibility Form on 504 

database, prints, and team 

signs 

NOT ELIGIBLE

Copy of Eligibility Form given to parent 

along with parental rights. Copy of form 

placed in student file and District 

Coordinator informed. Original sent to 

District Office. 

MAY MEET IDEA 

criteria for 

disability and need 

an IEP

Team helps parent 

refer student for 

SpEd evaluation

ELIGIBLE

Student does not 

meet IDEA criteria 

but  does meet  

section 504.

Team writes Accommodation Plan on 504 database 

with  accommodations addressing specific 

impairments of disability, prints, & team signs. A  copy 

is given to parent with parent rights and placed in 

student local 504 file.

Administrator/Coordinator notifies District 504 Coordinator that 

student Notice of Conference, Eligibility Form, and Accommodation 

Plan have been completed on the 504 database.

District 504 Coordinator reviews and approves or 

notifies local coordinator of needed changes.

Local coordinator makes changes, 

discusses with parents and pertinent staff.  

Prints corrected final forms if needed.  Final 

original signature pages sent to Pupil 

Services for district file.

INITIAL 

REFERRAL

Start Here

REVIEW OF 

CURRENT 

504 

Start Here

(Must be 

done at 

least 

annually)


